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Introduction 

This  booklet  tells  you  what  your  legal  rights  are  if  you  are 
subpoenaed  by  a  grand  jury.  It  is  brief  and  simplified,  but  the 
subject  it  treats  is  terribly  complex  and  subtle.  THE  FIRST 
THING  YOU  SHOULD  DO  IF  YOU  ARE  SUBPOENAED 
IS  TO  CALL  A  LAWYER.  On  no  account  say  or  do  any¬ 
thing  to  any  government  agent  until  you  have  seen  a  lawyer, 
and  then  act  on  his  advice.  When  you  actually  appear  before 
the  grand  jury,  make  sure  your  lawyer  is  outside  the  grand 
jury  room  and  that  you  are  able  to  consult  him  whenever  you 
want  to.  The  ACLU  will  try  to  give  assistance  whenever  civil 
liberties  problems  are  involved. 

The  grand  jury  is  a  law  enforcement  body  consisting  of  a 
number  of  citizens.  There  are  state  grand  juries,  and  there 
are  federal  grand  juries.  The  number  of  jurors  varies  from 
state  to  state  and  among  the  federal  courts.1 

To  be  called  to  testify  before  a  grand  jury  is  a  serious  mat¬ 
ter.  The  grand  jury  has  the  power  to  investigate  crime.  It  can 
compel  people  to  appear  and  testify.  It  can  charge  people 
with  criminal  offenses.  Punishment  for  lying  before  a  grand 
jury  is  severe.  IF  YOU  ARE  CALLED  TO  TESTIFY 
BEFORE  A  GRAND  JURY,  THE  FIRST  THING  YOU 
SHOULD  DO  IS  CALL  A  LAWYER.  He  can  help  you. 

The  purpose  of  this  pamphlet  is  to  inform  you  about  grand 
juries  and  your  rights  if  you  are  called  to  testify  before  one. 
Necessarily  it  does  not  do  a  complete  job  of  describing  grand 
juries  or  your  rights  and  obligations.  We  hope  it  will  provide 
you  with  a  starting  point  until  you  get  a  lawyer.  It  also  sug¬ 
gests  a  number  of  steps  you  can  take  to  protect  yourself  and 
your  friends.  You  should  discuss  these  suggestions  with  your 
lawyer.  If  you  wish  to  cooperate  with  the  grand  jury,  most  of 
these  suggestions  will  not  be  appropriate  for  you. 


The  Grand  Jury’s  Function 

In  theory,  the  first  function  of  a  grand  jury  is  to  protect 
people  from  unjustified  prosecution.  Frequently  the  prosecu¬ 
tor  (the  district  attorney  or  one  of  his  assistants)  will  decide 
not  to  prosecute  a  person  because  of  insufficient  evidence  or 
some  other  reason.  When  he  wants  to  prosecute,  he  will  go 
before  the  grand  jury,  which  must  decide  if  there  is  “prob¬ 
able  cause,”  that  is,  a  strong  possibility  that  the  accused  per¬ 
son  committed  the  crime.  In  all  federal  criminal  cases  where 
you  can  go  to  prison  for  more  than  one  year  if  convicted,  the 
Fifth  Amendment  to  the  United  States  Constitution  provides 
that  you  have  a  right  to  an  indictment,  or  formal  charge,  by 
a  grand  jury.  About  half  the  states  have  the  procedure. 

The  prosecutor  presents  his  evidence  to  the  grand  jury  and 
he  may  call  witnesses  to  testify  before  the  grand  jury.  Only  if 
the  grand  jury  agrees  with  the  prosecutor’s  view  of  the  evi¬ 
dence  will  it  issue  an  indictment  against  the  accused  person. 
In  practice,  however,  grand  juries  rarely  refuse  to  indict  and 
usually  rubber  stamp  the  prosecutor’s  charge. 

In  the  states  that  no  longer  have  grand  juries,  and  in  fed¬ 
eral  criminal  cases  where  the  possible  prison  sentence  is  under 
one  year,2  a  criminal  information  is  used  instead  of  a  grand 
jury  indictment.  This  is  a  formal  charge  signed  by  the 
prosecuting  attorney. 

Prosecutors  will  often  try  to  get  an  accused  person  to  waive 
or  give  up  his  right  to  grand  jury  consideration  of  the  evi¬ 
dence  against  him.  You  can  give  up  your  right  to  be  charged 
by  a  grand  jury  for  all  crimes  but  those  carrying  the  death 
penalty.3  Even  though  the  grand  jury  may  actually  be  of  little 
help  to  you,  you  should  consult  your  lawyer  before  you  give 
up  your  right  to  have  a  grand  jury  consider  the  case. 

A  second  function  of  the  grand  jury  is  to  conduct  inde¬ 
pendent  investigations  of  crime  and  make  a  report  to  the 
court  which  sets  up  the  grand  jury.  The  report  is  called  a 
presentment.  The  recent  Kent  State  and  Jackson  State  grand 
juries  are  examples  of  this  kind  of  grand  jury. 

BOTH  KINDS  OF  GRAND  JURIES  ACT  AS  ARMS 
OF  THE  PROSECUTOR.  Usually  both  can  charge  people 
with  crimes.  Both  can  be  used  by  federal  and  state  officials  to 
harass  and  to  fish  for  information  about  you  and  your  asso¬ 
ciates.  In  the  last  few  years  there  has  been  a  dramatic  increase 
in  these  uses  of  grand  juries. 
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Grand  Jury  Procedure 

The  grand  jury  has  great  freedom  in  deciding  what  it  will 
look  into.  It  is  not  limited  to  gathering  evidence  admissible  in 
a  criminal  trial  or  to  following  the  rules  of  a  criminal  trial. 
For  example,  an  accused  person  has  no  right  to  appear  as  a 
witness. ^  He  has  no  right  to  cross  examine  the  prosecutor’s 
witnesses.5  He  has  no  right  to  compel  the  grand  jury  to  hear 
his  witnesses.6  Yet,  the  grand  jury  may  compel  anyone,  in¬ 
cluding  the  accused,  to  appear  as  a  witness  before  it. 

The  only  persons  who  are  permitted  in  the  grand  jury  room 
are  the  grand  jurors,  the  witness  who  is  testifying  at  that  time, 
a  stenographer,  and  the  prosecutor,  who  directs  the  course  of 
the  investigation  and  acts  as  a  legal  advisor  to  the  grand  jury.7 
Neither  the  accused  nor  the  witnesses  have  a  right  to  a  law¬ 
yer’s  presence  in  the  grand  jury  room.8 

There  is  not  much  you  can  do  to  stop  a  grand  jury  from 
investigating  whether  you  have  committed  any  crimes,  real  or 
imagined.  However,  if  you  are  called  to  testify  before  a  grand 
jury,  you  have  a  number  of  important  legal  rights,  and  there 
is  quite  a  lot  you  can  do  to  protect  them. 


The  Subpoena 

You  are  called  to  testify  by  being  served  with  a  legal  docu¬ 
ment  called  a  subpoena.  A  subpoena  is  a  court  order  that  tells 
you  to  appear  before  a  court  or,  in  this  case,  a  grand  jury  at 
a  particular  place  and  time.6  Grand  jury  subpoenas  say  that 
you  are  being  called  to  testify  in  such  and  such  a  case  as  a 
witness  for  the  government.  Do  not  let  this  confuse  you.  It  is 
only  a  technicality.  All  grand  jury  witnesses  are  considered 
witnesses  for  the  government. 

The  subpoena  will  be  given  to  you  personally  by  an  indi¬ 
vidual  called  a  process  server.  It  cannot  be  mailed  or  left 
with  someone  else  for  you  to  pick  up76  If  the  subpoena  is  not 
actually  handed  to  you  by  a  process  server,  tell  your  lawyer. 

You  may  not  ignore  a  subpoena.  If  you  do,  a  warrant  will 
be  issued  for  your  arrest,  and  you  will  probably  be  jailed. 11 

You  may  get  the  subpoena  at  a  particularly  annoying  time 
of  day  like  7:30  a.m.  It  may  order  you  to  go  to  the  grand 
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jury  room  immediately  or  in  a  few  hours.  Do  not  let  these 
tactics  throw  you.  The  most  important  thing  is  to  keep  calm 
and  try  to  get  a  lawyer  as  soon  as  possible.  If  the  time  speci¬ 
fied  for  your  appearance  does  not  give  you  a  chance  to  get  a 
lawyer  before  testifying,  simply  go  to  the  grand  jury  room  at 
the  specified  time  and  tell  the  prosecuting  attorney  or  who¬ 
ever  else  asks  you  that  you  refuse  to  enter  the  room  until  you 
are  given  an  opportunity  to  get  a  lawyer.  In  all  likelihood, 
this  demand  will  be  honored,  and  a  new  time  will  be  set  for 
your  appearance.  If  the  prosecuting  attorney  tells  you  you 
must  enter  the  room  anyway,  do  not  fight  him.  Enter  the  room 
as  he  tells  you  and  ask  the  foreman  of  the  grand  jury  to  ex¬ 
cuse  you  until  you  have  a  chance  to  get  a  lawyer.  This  time, 
the  request  will  almost  certainly  be  granted.  If  by  some 
chance  it  is  not,  you  must  be  firm.  You  must  refuse  to  an¬ 
swer  any  and  all  questions  until  you  are  taken  before  a  judge. 
When  you  are  taken  before  the  judge,  explain  the  whole  situ¬ 
ation  again  to  him.  There  is  little  chance  that  he  will  not  give 
you  the  opportunity  you  want  to  see  a  lawyer. 


Why  You  Need  a  Lawyer 

There  are  four  good  reasons  why  you  need  a  lawyer: 

( 1 )  Decisions  about  when  and  how  you  should  claim  your 
rights  turn  on  the  facts  of  your  particular  case.  Usually  only 
your  lawyer  is  in  a  position  to  evaluate  these  facts  for  you 
in  terms  of  their  legal  consequences. 

(2)  This  pamphlet  contains  a  lot  of  suggestions.  But  be¬ 
cause  grand  jury  proceedings  are  legally  technical,  most  of 
these  suggestions  are  directed  not  at  the  problem  of  deciding 
whether  you  have  a  legal  right  and  when  it  should  be  claimed 
but  at  getting  to  your  lawyer  so  that  he  can  tackle  those  prob¬ 
lems  with  you. 

(3)  Grand  jury  procedure  differs,  often  quite  a  lot,  from 
state  to  state  and  among  the  federal  courts.  The  recommenda¬ 
tions  in  this  pamphlet  are  generalizations  made  with  federal 
grand  jury  systems  in  mind.  Do  not  rely  on  this  pamphlet 
alone,  particularly  if  you  are  subpoenaed  by  a  state  grand 
jury.  Check  everything  with  a  lawyer.  Find  out  about  the 
grand  jury  procedure  of  your  state  or  of  the  federal  court 
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which  convened  the  federal  grand  jury. 

(4)  There  are  many  unresolved  issues  in  the  law  of  grand 
juries.  The  law  is  changing  continually.  You  will  want  to 
consult  with  a  lawyer  about  the  most  recent  developments. 

One  additional  advantage  of  getting  a  lawyer  as  quickly  as 
possible  is  that  he  may  be  able  to  relieve  your  anxiety  by 
helping  you  find  out  a  good  deal  more  about  the  grand  jury 
investigation  than  the  subpoena  alone  reveals.  First,  he  can 
contact  the  prosecutor  and  ask  him  about  the  scope  of  the 
investigation.  Second,  he  can  locate  witnesses  who  have  al¬ 
ready  testified.  While  the  grand  jurors  themselves  and  gov¬ 
ernment  officials  who  work  in  the  grand  jury  room  are  not 
allowed  to  talk  about  the  proceedings, 12  usually  witnesses 
may  talk  (even  though  the  prosecutor  may  tell  them  that  they 
may  not).  Occasionally,  however,  the  court  which  convenes 
the  grand  jury  may  order  or  enjoin  witnesses  not  to  talk  about 
the  grand  jury  proceedings.13  This  happened  with  the  Kent 
State  grand  jury. 

The  final  advantage  of  contacting  a  lawyer  immediately 
upon  receiving  the  subpoena  is  that  you  will  have  the  greatest 
amount  of  time  to  benefit  from  his  help  in  preparing  for  your 
appearance  before  the  grand  jury. 


Challenging  the  Subpoena 

You  cannot  safely  ignore  a  subpoena.  If  you  just  fail  to 
appear  to  testify,  you  are  likely  to  be  sent  to  jail  for  contempt 
of  court.  You  may  have  all  kinds  of  good  legal  reasons  why 
you  should  not  be  required  to  testify.  But  ordinarily  these 
reasons  do  not  permit  you  simply  to  fail  to  appear.  If  you 
want  to  claim  a  right  not  to  testify,  ordinarily  the  law  requires 
that  you  at  least  appear  before  the  grand  jury  and  claim  that 
right  when  you  are  asked  objectionable  questions.14 

Unless  you  want  to  cooperate  with  the  grand  jury,  you 
definitely  should  consider  having  your  lawyer  object  to  the 
subpoena  before  you  appear  to  testify.  He  can  raise  various 
technical  defenses  to  the  subpoena.  For  example,  he  can 
move  to  quash  (or  dissolve)  the  subpoena  because  of  in¬ 
adequate  service  on  you,15  lack  of  jurisdiction  or  power  of 
the  court  over  you,  or  the  prosecutor’s  failure  to  follow  other 
requirements  of  law.  Your  lawyer  will  know  about  those 
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technical  defenses.  He  will  also  know  about  legal  rights  not 
to  testify  that  you  can  assert. 

There  does  not  have  to  be  any  risk  involved  in  challeng¬ 
ing  the  subpoena  and  you  may  gain  time.  You  may  even  win  a 
court  decision  that  you  need  not  go  before  the  grand  jury 
at  all. 

You  can  challenge  the  subpoena  by  moving  to  quash  it 
before  the  court  which  convened  the  grand  jury.  If  the  judge 
rules  against  you,  you  can  appeal  to  the  higher  courts.  If  all 
the  courts  deny  your  claim,  you  must  appear  before  the  grand 
jury  but  you  may  object  to  particular  questions. 


Subpoenas  of 
Documents  &  Papers 

So  far  we  have  been  concerned  with  the  subpoena  ad 
testificandum,  or  the  ordinary  subpoena  which  simply  re¬ 
quires  that  you  appear  before  the  grand  jury  and  answer 
questions.  Another  type  of  subpoena  that  you  may  encounter 
is  the  subpoena  duces  tecum,  which  orders  you  to  produce 
books,  records  or  goods  for  inspection. 

A  subpoena  duces  tecum  can  be  resisted.  Your  lawyer  can 
help  you  decide  how  to  respond  to  a  subpoena  duces  tecum. 

According  to  the  law,  the  objects  to  be  produced  must  be 
accurately  described,16  and  the  demand  for  production  must 
be  a  reasonable  one.17  Where  the  grand  jury’s  need  for  the 
materials  is  very  slight  or  where  production  would  involve  a 
lot  of  time,  effort  or  money,  the  subpoena  may  be  avoided.18 
However,  courts  usually  grant  the  grand  jury’s  request  that 
the  subpoena  be  enforced  where  it  appears  that  production 
might  help  the  investigation  and  the  only  objection  is  based 
on  inconvenience  to  the  witness.19 

Your  lawyer  will  be  able  to  test  the  grand  jury’s  need  for 
the  material.  He  will  also  be  able  to  raise  technical  and 
constitutional  defenses.  For  example,  you  may  be  able  to 
avoid  the  subpoena  for  materials  where  the  grand  jury  is 
attempting  to  recover  articles  which  previously  were  taken 
or  discovered  by  unlawful  means  and  then  returned  to  you.26 
Do  not  testify  about  or  surrender  documents  or  material 
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which  could  lead  to  your  prosecution.  You  are  legally  pro¬ 
tected  from  having  to  do  so.2i  On  the  other  hand,  you  will 
not  be  able  to  resist  producing  material  on  grounds  that  it 
may  lead  to  someone  else’s  prosecution.22  If  you  are  an 
officer  of  a  political  group  or  some  other  kind  of  organiza¬ 
tion,  you  may  not  refuse  to  hand  over  papers  and  documents 
belonging  to  the  group  or  organization  unless  they  could 
lead  to  your  own  prosecution.23  You  may  consider  refusing 
to  turn  over  such  papers  because  of  the  First  Amendment 
right  of  political  association.  But  subpoenas  duces  tecum 
have  not  been  successfully  resisted  on  this  ground.2^ 


Preparing  to  Appear 

If  you  are  going  to  appear  before  the  grand  jury,  you  must 
prepare  yourself.  Find  out  as  much  as  you  can  about  the 
subject  matter  of  the  investigation  by  talking  to  people  who 
have  already  appeared  before  the  same  grand  jury.  With 
your  lawyer  go  over  the  nature  of  the  rights  and  privileges 
you  may  be  entitled  to  claim.  Think  of  questions  you  could 
be  asked  and  discuss  with  your  lawyer  what  you  should  do 
if  you  are  asked  them. 

No  matter  how  thoroughly  you  prepare  yourself,  there  is 
still  a  good  chance  that  you  will  be  asked  unexpected  ques¬ 
tions.  Furthermore,  your  lawyer  cannot  be  certain  how  to 
instruct  you  on  many  kinds  of  questions  until  he  knows  their 
exact  wording.  In  your  preparation,  THE  MOST  IMPOR¬ 
TANT  LESSON  TO  LEARN  IS  HOW  TO  GET  TO  AND 
USE  YOUR  LAWYER  AT  YOUR  APPEARANCE. 


Civil  &  Criminal  Contempt 

Not  cooperating  with  the  grand  jury  is  a  serious  business. 
It  can  be  punished  in  one  of  two  ways: 

(1)  Civil  contempt.  If  the  judge  decides  that  a  witness 
has  persisted  in  refusing  to  answer  a  question  without  suf¬ 
ficient  legal  grounds  but  has  shown  neither  disrespect  nor  a 
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desire  to  obstruct  the  proceedings  unduly,  he  will  order  the 
witness  imprisoned  for  civil  contempt.  Imprisonment  for 
civil  contempt  lasts  until  either  the  witness  agrees  to  answer 
the  question  or  until  the  term  of  the  grand  jury  comes  to  an 
end,  whichever  comes  first.  Thus,  a  person  imprisoned  for 
civil  contempt  holds  the  keys  to  his  own  cell  in  the  sense 
that  he  can  go  free  any  time  he  changes  his  mind.  In  other 
words,  you  do  not  have  to  spend  a  single  day  in  jail  if  you 
refuse  to  answer  and  are  held  in  civil  contempt.  You  can 
answer  and  go  free. 

(2)  Criminal  contempt.  If  the  judge  decides,  on  the  other 
hand,  that  the  witness  has  been  disrespectful  or  unduly  non- 
cooperative  by  doing  more  than  just  refusing  to  answer  ques¬ 
tions,  he  will  order  the  witness  imprisoned  for  criminal 
contempt.  Unlike  imprisonment  for  civil  contempt,  imprison¬ 
ment  for  criminal  contempt  is  for  a  definite  period  of  time, 
like  six  months  or  a  year.  And  unlike  the  situation  with  civil 
contempt,  a  person  cannot  get  out  of  jail  by  simply  changing 
his  mind  and  deciding  to  cooperate.  You  are  probably  en¬ 
titled  to  a  jury  trial  before  you  can  constitutionally  be  con¬ 
victed  for  criminal  contempt  and  receive  a  sentence  of  longer 
than  six  months.25 

Despite  the  possibility  of  punishment,  you  may  still  decide 
there  are  some  things  you  do  not  want  to  tell  the  grand  jury. 
In  many  instances  the  law  will  be  on  your  side,  and  your 
refusal  to  answer  should  not  be  punished  at  all.  But  in  some 
of  these  cases  it  will  be  punished  unless  you  (a)  make  sure 
that  you  do  nothing  that  could  give  the  judge  grounds  for 
holding  you  in  criminal,  rather  than  civil,  contempt,  and 
(b)  have  a  lawyer  to  show  you  how  to  use  your  legal  rights. 


Counsel  During  Testimony 

Your  lawyer  is  not  allowed  into  the  grand  jury  room  with 
you,  but  your  constitutional  right  to  counsel  entitles  you  to 
leave  the  grand  jury  room  and  to  consult  with  him  under 
many  circumstances.  To  do  this,  you  ask  the  foreman  of 
the  grand  jury  for  permission  to  leave  the  room  to  consult 
with  your  lawyer. 

The  law  varies  somewhat  from  state  to  state  and  among 
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the  federal  courts  as  to  when  you  may  leave  the  grand  jury 
room  to  consult  with  your  lawyer.  In  the  federal  courts  of 
the  Southern  District  of  New  York,  for  example,  the  witness 
has  the  right  to  leave  the  grand  jury  room  to  see  his  lawyer 
at  any  time  he  chooses.26  Before  a  New  York  State  grand 
jury,  on  the  other  hand,  the  witness’s  right  to  see  his  lawyer 
apparently  exists  only  when  he  is  seeking  “counselling  con¬ 
cerning  his  legal  rights”  and  not  where  he  wants  “mere 
strategic  advice.”27  Even  in  states  like  New  York,  there  will 
be  only  a  few  situations  where  you  cannot  make  out  a  strong 
case  that  you  want  to  see  your  lawyer  for  a  proper  reason. 
The  prosecutor  knows  this  and  he  probably  will  be  reluctant 
to  try  to  limit  your  right  to  see  your  lawyer.  Even  if  the 
prosecutor  gets  the  grand  jury  foreman  to  forbid  you  to  leave 
the  room,  do  not  answer  the  question  to  which  you  object. 
Just  claim  the  right  not  to  answer  and  in  fact  continue  refus¬ 
ing  to  answer  the  question.  The  prosecutor  will  be  forced  to 
stop  asking  the  question,  let  you  see  your  lawyer,  or  take 
you  into  open  court  for  a  ruling  by  the  judge.  A  MERE 
REFUSAL  TO  ANSWER  A  QUESTION  ON  THE  BASIS 
OF  A  MISTAKEN  CLAIM  OF  RIGHT  MADE  IN  GOOD 
FAITH  IS  NOT  CONTEMPT  OF  COURT.28  In  order  for 
your  refusal  to  be  contemptuous,  there  must  first  be  a  ruling 
by  the  judge  who  convened  the  grand  jury  that  you  are 
asserting  the  right  improperly.  Before  a  judge  can  make  such 
a  ruling,  he  must  conduct  a  hearing  where  you  will  be  able 
to  talk  to  your  lawyer  and  where  you  can  argue  in  support 
of  your  claim. 

Thus,  if  the  foreman  forbids  you  to  consult  with  your 
lawyer,  the  power  of  calmly  insisting  on  your  right  not  to 
answer,  and  doing  nothing  more,  cannot  be  overemphasized. 
Do  not  argue  with  the  foreman  or  the  prosecutor.  You  risk  a 
finding  of  criminal  contempt  because  of  your  behavior  in  the 
grand  jury  room.  Do  not  try  to  get  around  the  question  by 
giving  an  incomplete  or  not  entirely  true  answer.  You  could 
be  prosecuted  for  perjury  (lying  under  oath) — a  serious 
offense.  As  long  as  you  simply  refuse  to  answer  on  the  basis 
of  a  right  not  to  answer,  the  only  way  the  prosecutor  can  get 
you  punished  is  by  taking  the  matter  before  a  judge  to  decide 
whether  you  should  be  required  to  answer  the  question.  Your 
lawyer  will  be  present  at  that  hearing.  And  your  mere  refusal 
to  answer  a  question  cannot  be  punished  until  the  courts 
decide  that  you  must  answer.  If  you  are  found  in  civil  con- 
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tempt  for  refusing  to  answer,  you  can  then  answer  and  avoid 
jail. 

Whether  you  should  try  to  consult  your  lawyer  after 
every  question  is  a  matter  that  you  should  decide  with  your 
lawyer. 


Your  Privilege  Against 
Self-Incrimination 

The  Fifth  Amendment  to  the  United  States  Constitution 
states  that  “no  person  .  .  .  shall  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself.”  A  similar  provision  is 
found  in  the  constitutions  of  most  of  the  states.29  This  right 
not  to  be  a  witness  against  one’s  self  is  commonly  known  as 
the  privilege  against  self-incrimination.  The  fact  that  you 
testify  that  you  are  innocent  does  not  deprive  you  of  the 
right  to  refuse  to  answer  on  the  ground  that  an  answer  could 
lead  to  your  prosecution.30  You  could  be  prosecuted  even  if 
you  are  innocent. 

The  privilege  is  personal.  You  must  claim  that  your  tes¬ 
timony  will  tend  to  incriminate  you.21  You  cannot  claim  the 
privilege  on  the  ground  that  your  testimony  may  tend  to 
incriminate  someone  else.32  (You  do  have  other  rights  not 
to  testify  on  the  ground  of  your  relationship  with  other  per¬ 
sons.  These  will  be  discussed  later  in  the  pamphlet.) 

Ordinarily  you  cannot  claim  the  privilege  to  keep  from 
being  subpoenaed  or  sworn  as  a  witness  before  a  grand  jury. 
But  you  are  protected  from  being  forced  to  testify  to  matters 
which  might  incriminate  you.  A  refusal  to  give  self-incrim¬ 
inating  testimony  does  not  constitute  contempt  of  court. 

It  is  likely  that  you  will  receive  no  warning  of  your  right 
to  claim  the  privilege.  You  must  claim  it  yourself.33  It  may 
be  incumbent  upon  the  grand  jury  to  warn  a  de  jure  defen¬ 
dant,  that  is,  a  person  who  has  been  formally  charged  with 
a  crime.34  At  least  one  court  has  held  that  a  failure  to  warn 
de  jure,  de  facto  or  potential  defendants  will  invalidate  an 
indictment.35  (A  de  facto  defendant  is  a  person  who  has  not 
been  formally  charged  with  a  crime  but  who  is  under  in¬ 
vestigation  and  about  to  be  so  charged.  A  potential  defendant 
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is  a  person  who  has  not  been  formally  charged  with  a  crime 
but  who  may  well  be  so  charged  when  the  grand  jury  com¬ 
pletes  its  investigation.)  It  is  not  enough  to  make  a  blanket 
refusal  to  answer  any  or  all  questions  put  to  you.36  The  best 
way  to  claim  the  privilege  is  to  say  to  the  grand  jury,  after 
each  question  you  are  asked,  “I  decline  to  answer  that  ques¬ 
tion  on  the  ground  that  it  might  incriminate  me.  I  specifically 
invoke  the  Fifth  Amendment  to  the  United  States  Constitu¬ 
tion  (and  any  similar  state  provision).”  You  should  say 
nothing  more.  You  should  not  answer  such  questions  as: 
“Why  would  answering  that  incriminate  you?”  Save  that  for 
the  judge. 

You  must  be  careful  about  claiming  the  privilege  because 
it  can  be  “waived.”37  This  means  that  you  can  give  it  up. 
You  can  do  this  by  saying,  “I  waive  the  privilege,”  or  you 
can  waive  it  by  not  claiming  it.38  You  might  not  even  know 
that  you  are  waiving  the  privilege  until  it  is  too  late.  Thus,  it 
is  very  important  that  you  specifically  claim  the  privilege 
often  and  from  the  very  beginning  of  your  testimony.  If  you 
answer  one  question  in  a  series,  you  may  waive  your  privilege 
for  the  entire  series.39  Thus,  if  you  are  being  asked  a  series 
of  questions,  and  you  think  answers  to  any  of  the  questions 
could  lead  to  damaging  evidence,  you  should  refuse  to  an¬ 
swer  the  whole  series.  However,  if  you  happen  to  answer 
some  questions  which  seem  harmless,  and  you  then  find 
that  the  questions  or  the  series  of  questions  is  leading  to 
evidence  against  you,  you  can  refuse  to  answer  additional 
questions  in  the  series.49  If  you  can  see  any  way  that  a  line 
of  questioning  could  lead  to  your  prosecution,  you  should 
refuse  to  answer  every  single  question,  from  the  first  to  the 
last.  IF  YOU  ARE  IN  DOUBT,  ASK  TO  SPEAK  TO 
YOUR  LAWYER. 

If  your  claim  of  privilege  is  challenged,  you  should  con¬ 
tinue  to  claim  it.  You  cannot  be  punished  for  this  if  you 
remain  calm  and  do  not  argue  with  the  prosecutor  and  the 
grand  jury.  The  matter  will  be  referred  to  the  judge  if  the 
prosecutor  wants  to  compel  you  to  answer.  If  the  judge 
decides  that  the  claim  of  privilege  is  proper,  the  question  can 
go  unanswered.  If  he  decides  that  the  claim  was  not  proper, 
he  may  order  you  to  answer  the  question.  After  you  have 
exhausted  all  of  your  appeals,  if  you  continue  to  refuse  to 
answer  the  question,  a  contempt  proceeding  may  be  instituted 
against  you. 
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Appealing  the 
Judge’s  Order  to  Answer 

If  the  judge  rules  against  you  on  your  claim  of  the 
privilege  against  self-incrimination  or  of  any  of  the  other 
privileges  discussed  later  on  in  this  pamphlet,  you  can  appeal 
his  decision  to  a  higher  court.  In  some  states,  you  can  do 
this  directly  without  having  to  undergo  any  penalty  what¬ 
soever.  In  other  states  and  the  federal  system,  however,  you 
cannot  appeal  his  ruling  until  you  actually  disobey  it  by 
refusing  to  answer  the  question  and  are  cited  for  civil  con¬ 
tempt. 

A  crucial  issue  when  you  are  cited  for  civil  contempt  is 
whether  the  grounds  on  which  you  are  refusing  to  testify  are 
substantial  enough  to  require  that  the  court  let  you  out  on 
bail  pending  a  decision  by  a  higher  court.  The  same  judge 
who  has  ruled  against  you  on  your  claim  not  to  answer  the 
question  will  make  a  separate  decision  on  the  bail  issue.  He 
will  grant  you  bail  if  he  finds  that  your  appeal  is  not 
“frivolous  or  taken  for  delay.”  If  he  rules  against  you  on  the 
bail  issue,  you  will  probably  be  jailed.  However,  you  can 
appeal  this  decision  immediately  to  a  higher  court.  This  is 
important  because  if  the  higher  court  rules  in  your  favor  on 
the  bail  issue,  you  will  at  least  be  out  of  jail  during  most  of 
the  time  that  it  will  take  the  higher  court  to  get  to  the  main 
issue  of  your  right  not  to  answer.  A  favorable  ruling  on  the 
bail  question  is  no  insurance  that  the  court  will  agree  that 
you  have  a  right  not  to  answer.  But  it  may  be  all  that  you 
need— for  by  the  time  all  the  appeals  are  through  on  the 
main  question,  the  term  of  the  grand  jury  may  be  over,  and 
imprisonment  for  civil  contempt  must  end  when  the  term  of 
the  grand  jury  ends.  On  the  other  hand,  you  can  be  sub¬ 
poenaed  by  a  new  grand  jury,  and  the  entire  process  might 
start  again. 

There  are  four  points  in  the  procedure  just  described  at 
which  you  will  have  to  make  increasingly  serious  choices. 
First,  if  and  when  the  lower  court  rules  that  you  must  an¬ 
swer  the  question  despite  your  claim  of  privilege,  in  most 
states  and  in  the  federal  system  you  will  have  to  decide 
whether  you  are  going  to  give  in  and  answer  the  question 
or  be  cited  for  civil  contempt.  If  you  decide  to  be  cited  for 
contempt,  the  second  crossroads  will  come  if  and  when  the 
lower  court  denies  bail  pending  your  appeal  of  the  contempt 
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ruling.  Here  you  will  have  to  choose  between  answering  the 
question  or  going  to  jail  for  the  relatively  short  period  of 
time  it  will  take  for  a  judge  of  a  higher  court  to  pass  on  the 
denial  of  bail.  (Exactly  how  short  this  time  in  jail  will  be 
depends  on  the  quirks  of  procedure  peculiar  to  the  court 
system  where  your  case  is  being  decided.  You  might  not  have 
to  go  to  jail  at  all;  you  might  have  to  go  to  jail  for  as  long 
as  one  or  two  months.)  If  you  decide  to  wait  out  the  appeal 
of  the  bail  decision,  your  third  decision  will  come  if  and 
when  the  appeals  court  also  denies  you  bail.  This  time  you 
will  have  to  choose  between  answering  the  question  or  going 
to  jail  until  the  appeals  court  reaches  the  main  issue  of  your 
right  to  refuse  to  answer,  which  could  be  a  matter  of  several 
months.  Your  fourth  crossroads  will  come  if  and  when  the 
appeals  court  affirms  the  lower  court  decision  holding  you  in 
contempt  for  refusal  to  answer  a  question.  Here  the  choice 
will  be  between  answering  the  question  or  staying  in  jail  for 
the  remainder  of  the  life  of  the  grand  jury.  A  key  point  to 
remember,  however,  is  that  none  of  the  decisions  to  continue 
the  appeal  process  is  irreversible.  Since  the  imprisonment 
would  always  be  for  civil  contempt,  you  could  purge  the 
contempt  and  nullify  its  effect  at  any  time  by  agreeing  to 
testify. 


Immunity 

Some  laws  allow  a  witness  before  a  grand  jury  immunity, 
that  is,  freedom  from  prosecution  for  any  offense  about 
which  he  may  testify.  These  immunity  grants  are  statutory 
and  vary  in  their  operation.  If  you  refuse  to  testify  after 
being  granted  immunity,  you  will  be  in  contempt  of  court. 

Immunity  can  be  granted  to  you  only  by  the  court.  EVEN 
IF  THE  FOREMAN  OR  THE  PROSECUTOR  SAYS 
THAT  YOU  MUST  ANSWER  A  QUESTION  BECAUSE 
YOU  ARE  BEING  GRANTED  IMMUNITY,  DO  NOT 
ANSWER  UNTIL  THE  MATTER  IS  TAKEN  INTO 
OPEN  COURT  AND  THE  JUDGE  TELLS  YOU  THAT 
YOU  ARE  IMMUNE  IN  FACT,  AND  THAT  YOUR 
IMMUNITY  IS  AS  BROAD  IN  SCOPE  AS  THE  STAT¬ 
UTES  AND  THE  CONSTITUTION  REQUIRE. 
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Some  immunity  laws  guarantee  only  that  your  testimony 
and  its  “fruits”  will  not  be  used  against  you.  There  is  no 
guarantee  that  your  testimony  will  not  be  used  to  find  other 
evidence  against  you,  or  that  you  will  not  be  prosecuted  for 
the  events  about  which  you  are  questioned.  This  is  known 
as  “use  immunity.” 

The  complete  kind  of  immunity  is  called  “transactional 
immunity.”  It  protects  you  from  prosecution  for  all  events 
that  you  testify  about,  no  matter  what  other  evidence  might 
be  found  that  could  be  used  against  you,  or  how  that  evidence 
is  found. 

Two  recent  important  federal  laws  attempt  to  grant  only 
“use  immunity.”  These  are  the  Organized  Crime  Control 
Act  of  1970, 41  and  the  Omnibus  Crime  Control  and  Safe 
Streets  Act  of  1968. 42  Their  constitutionality  is  now  being 
considered  by  the  Supreme  Court  of  the  United  States.43 

Claims  have  been  made  that  no  grant  of  immunity  can 
strip  a  person  of  his  privilege  not  to  testify  on  the  grounds 
of  self-incrimination.  However,  the  courts  have  rejected  these 
claims.44 


Other  Grounds 

for  Refusing  to  Testify 

Your  Fifth  Amendment  privilege  is  your  primary  ground 
for  refusing  to  testify.  But  you  may  have  other  grounds. 
These  will  remain,  even  if  you  receive  personal  immunity 
from  prosecution.  By  asserting  these  additional  grounds,  you 
may  be  able  to  protect  others  as  well  as  yourself  and  con¬ 
tinue  to  refuse  to  testify  even  if  you  are  granted  immunity 
from  prosecution. 

First,  you  may  have  a  First  Amendment  right  not  to 
testify.  In  some  circumstances  the  courts  have  ruled  that  you 
cannot  be  compelled  to  reveal  your  political  associations  and 
memberships.  However,  these  cases  have  not  involved  grand 
jury  investigations.45  Some  courts  have  also  ruled  that  news 
reporters  cannot  be  compelled  to  reveal  confidential  news 
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sources.  In  the  recent  Caldwell'16  case,  now  on  appeal,  a 
New  York  Times  reporter  who  had  been  covering  the  Black 
Panthers  maintained  that  a  grand  jury  subpoena  should  be 
quashed  to  protect  his  and  the  public’s  First  Amendment 
freedoms.  A  mere  appearance  before  an  investigatory  body 
that  met  in  secret  would  drive  “a  wedge  of  distrust  and 
silence  between  the  news  media  and  militants.”  This  case  is 
now  before  the  United  States  Supreme  Court.  Recently  sim¬ 
ilar  claims  have  been  made  on  behalf  of  scholars.  So  far  they 
have  been  unsuccessful.47 

Many  of  the  issues  of  First  Amendment  privileges  not  to 
testify  are  now  before  the  courts.  And  especially  so  far  as 
grand  jury  testimony  is  concerned,  they  have  not  yet  been 
decided  by  the  Supreme  Court.  Regardless  of  how  the 
particular  cases  are  decided,  the  issues  are  likely  to  remain 
subtle  and  complicated.  DISCUSS  ANY  FIRST  AMEND¬ 
MENT  CLAIM  YOU  MAY  HAVE  WITH  YOUR  LAW¬ 
YER.  HE  WILL  BE  IN  THE  BEST  POSITION  TO 
ADVISE  YOU  WHETHER  IT  IS  ANY  GOOD  AND 
HOW  TO  ASSERT  IT. 

Second,  you  may  have  a  good  Fourth  Amendment  ground 
to  avoid  answering  at  least  some  questions.  The  Fourth 
Amendment  prohibits  the  admission  in  criminal  proceedings 
of  any  illegally  seized  evidence.  This  prohibition  is  reinforced 
in  the  case  of  unauthorized  wiretap  evidence  by  Title  III  of 
the  Omnibus  Crime  Control  and  Safe  Streets  Act  of  1968. 48 
In  a  recent  case,  a  United  States  Court  of  Appeals  held  that 
when  a  grand  jury  witness  asserts  that  he  is  being  asked 
questions  because  of  illegal  electronic  surveillance,  the  Gov¬ 
ernment  must  inform  the  court  of  any  such  illegal  surveil¬ 
lance.49  If  such  surveillance  is  admitted,  the  Government 
must  disclose  the  content  of  the  relevant  intercepted  con¬ 
versations.  The  court  will  then  determine  if  there  is  a  con¬ 
nection  between  the  illegal  taps  and  the  questions  asked  be¬ 
fore  the  grand  jury.  However,  if  an  independent  basis,  apart 
from  the  illegal  taps,  exists  for  the  question,  it  may  still  be 
asked  of  the  witness. 

If  you  have  any  reason  to  believe  that  your  phone  has 
been  tapped  or  evidence  about  you  has  otherwise  been  taken 
illegally,  tell  your  lawyer.  Certainly  tell  him  if  you  have  any 
reason  to  suspect  that  you  are  being  asked  questions  because 
of  such  illegal  evidence.  He  will  probably  advise  you  to 
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object  to  the  questioning  and  go  before  the  court  to  get  a 
ruling.  You  may  even  be  able  to  object  to  your  subpoena  on 
these  grounds. 

Third,  you  may  be  able  to  object  to  questions  because  they 
go  beyond  the  proper  scope  and  jurisdiction  of  the  grand 
jury  investigation.  The  scope  of  state  grand  jury  proceedings 
is  often  bound  by  the  common  jurisdictional  limitation  that 
the  grand  jury  shall  investigate  only  alleged  offenses  triable 
within  the  county  where  it  is  sitting.50  Such  an  objection 
might  succeed  where  the  immediate  purpose  of  the  investiga¬ 
tion  is  set  out  and  is  limited.  This  is  true  in  the  case  of  the 
so-called  “special  grand  jury.”51  Unfortunately,  the  scope  of 
a  grand  jury’s  investigations  is  often  quite  unlimited.52  An 
objection  on  these  grounds  will  probably  fail. 

Fourth,  you  may  be  able  to  refuse  to  answer  some  ques¬ 
tions  because  they  probe  into  certain  special  relationships 
you  may  have  with  other  people.  The  existence  and  extent 
of  this  kind  of  privilege  varies  from  state  to  state  and  in  the 
federal  courts.  These  so-called  confidential  relationships  may 
include: 

(1)  Communications  between  husband  and  wife.53  Re¬ 
member,  many  states  recognize  common  law  marriage.  In 
other  words,  a  couple  living  together  and  holding  themselves 
out  as  husband  and  wife  are  married. 

(2)  Communications  between  lawyer  and  client. 5h  This 
includes  communications  between  the  client  and  anyone 
working  in  the  lawyer’s  office. 

(3)  Communications  between  priest  and  penitent.55 

(4)  Communications  between  physician  and  patient.56 
This  may  include  communications  between  psychotherapist 
and  patient.  It  does  include  communications  between  the 
patient  and  the  physician’s  receptionist,  assistant,  etc. 

If  you  have  any  doubt  about  the  validity  of  any  question 
for  any  of  the  above  reasons  or  any  other  reason,  ask  for 
permission  to  speak  to  your  lawyer.  Do  not  be  intimidated 
by  the  prosecutor  or  the  grand  jury.  Continue  to  refuse  to 
answer  the  question.  Force  them  to  drop  the  question  or  to 
take  you  before  a  judge  for  a  ruling  on  it.  You  will  get  to 
talk  to  your  lawyer  if  you  are  taken  before  the  judge,  and 
you  risk  no  punishment  if  you  remain  calm  and  do  not  argue 
with  the  prosecutor  or  the  grand  jury. 
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Write  Everything  Down 

If  you  do  go  before  the  grand  jury,  you  probably  will  not 
be  able  to  get  a  transcript  of  what  you  were  asked  and  what 
you  said.  Therefore,  it  is  important  that  you  write  every¬ 
thing  down  as  soon  as  you  leave  the  grand  jury  room.  It 
might  even  be  helpful  to  have  a  stenographer  available, 
outside  the  grand  jury  room,  to  whom  you  may  dictate  your 
story.  Write  it  all  down  as  a  narrative.  Be  thorough:  Indicate 
who  said  what  to  you,  in  what  order,  and  how  you  answered. 

Your  notes  can  be  useful  in  at  least  three  ways.  First,  they 
will  help  you  prepare  your  defense  if  you  are  indicted. 
Second,  if  the  grand  jury  has  been  abusive,  these  notes  will 
help  you  to  get  the  news  media  to  publicize  the  character  of 
the  grand  jury  investigation.  You  may  even  be  able  to  em¬ 
barrass  the  prosecutor  into  ending  an  abusive  investigation. 
Third,  they  will  help  others  in  their  preparation  to  testify 
before  the  same  grand  jury. 

DO  NOT  WAIT.  WRITE  EVERYTHING  DOWN  IM¬ 
MEDIATELY.  YOU  DO  NOT  WANT  TO  FORGET 
ANYTHING. 


Affirmative  Action 

If  a  grand  jury  is  called  in  your  state,  you  do  not  have  to 
sit  back  and  just  wait  to  testify.  You  can  take  some  affirma¬ 
tive  action.  For  example,  if  the  grand  jury’s  actions  are 
outrageous,  you  may  be  able  to  get  the  newspapers  on  your 
side.  If  illegal  evidence  is  being  used  against  you,  you  can 
consider  suing  the  government  agents  who  collected  the  il¬ 
legal  evidence  for  damages.  You  can  bring  such  a  suit  even 
if  you  do  not  know  who  they  are.  Noam  Chomsky  has  such 
a  suit  pending  in  a  federal  court  in  Massachusetts.57  Discuss 
these  and  other  affirmative  steps,  many  of  which  have  been 
mentioned  throughout  this  pamphlet,  with  your  lawyer. 
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Footnotes 

These  footnotes  are  intended  as  a  guide  only.  They  may 
be  of  assistance  to  lawyers.  Useful  general  sources  are:  Note, 
The  Right  of  a  Witness  Before  a  Grand  Jury,  1967  Duke 
L.  J.  97;  Annotation,  Privilege  Against  Self-Incrimination  as 
to  Testimony  before  Grand  Jury,  38  A.L.R.  2d  225  (1954). 

1 .  Federal  grand  juries  consist  of  not  fewer  than  1 6  nor 
more  than  23  members.  Fed.R.Crim.P.6(a) . 

2.  Fed. R.Crim.P. 7(a). 

3.  Fed.R.Crim.P.7.(b) . 

4.  United  States  ex  rel.  McCann  v.  Thompson,  144  F.2d 
604,  605  (2d  Cir.  1944),  cert .  denied,  323  U.S.  790 
(1944). 
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